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Abstract

This paper tries to reveal the significance and the problem about the “Proportionality as a
General Principle of EU Law” on the security of fundamental human rights. Part (1) mainly
tried to demonstrate the history of the introducing the principle connected with the principle of
subsidiarity since the activity of the unity of Europe during World War I (see the Faculty
Journal, No. 20).

Part (2) firstly tries to verify the significance of the “Proportionality” provided as a principle
of the basic competences of the Union on the Art. 5 TEU through the Lisbon Treaty. But,
because of the “open textured” nature, it needs to be applied under the strict conditions not to
put the Union’s benefit intentionally before that of the member states in the field of securing
fundamental human rights. Today, the contents and forms of the institutions’ acts are limited
within the Union’s aims through the monitoring system under “the Protocol on the application of
the principles of subsidiarity and proportionality”. Thus, from the viewpoint of democratic
controlling over EU, it is necessary to verify the applied cases of the proportionality connected

with the principles of “conferral” and “subusidiarity”.
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BCTh M FEHEHEN I LR, TR E
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legislative acts) ] & 1%, —EDV.iETE %%
R 27-DOFHEANPLORE, —HONEE
20 O WINESR D S 0%, RN
A6 OFGE WINHIGUTTH & O K ORRH

BEHFATO O DEH 2 EKRT 2 (£35). &
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T, LeBIPEERNE TRV 7255 (open texture)
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HRIZIEFEEL TRV EBIEHShTna',
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FATBIEH EFTHEGTROZOIER SN
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YARVGERIZED, @EDOHBRIZE D % AR
JEH & LT B A% EU AR CTHRE S
N7BREIP LB\, 72720, 2O»I:
R OGED 212, FHICHEAME RSB I B
WTIRABENICEEOF R EEI eI LD
BV E IS, T EH EoRIARD 5
7% 5%, S HIZBIT 5 EU BB O8N
HLRAITOVTIE, BHEOHWHEPHICE &0
B [HsEE RO IR Rl O @ I3 5
REH | DV ERARRIATEZ SN TET
Who Sl b, RO R I MHH 2 X % 8
B D, MERRAH GRS X OHlise 5 HT & o BY
bhEEEzoo, RAEHO#EHZ D 5
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¥ 0J 1997, C340.

Art. 6-1 : The Union is founded on the principles of liberty,

democracy, respect for human rights and fundamental

freedoms, and the rule of law, principles which are common
to the Member States.

Art. 6-3 : The Union shall respect the national identities of

its Member States.

OO T [WON BB REICBIT 5 EU SEAMEET ]
R P54 10 H ). 20034, 38HEL T

TORE SIS LS540 %A %% (0] 2000, C364/01) .

% 072001, C80 (Final Act).

* 0 2001, C80.

O FABEEROBEREET AR, SR SN, )b
A T EBIEHET B & O EU Off i % 7R 3 W% Y 70 BLE A
S5%0). ZOHEIMETIEEU OEHKE HWPHIE ST
W2 o FFELESAN B 2RI 2 JEAMEIRRE 2D W Tid,
5 1 ERAS 2 M %l U CBlE S 7z (CONV 850/03 ; HEH]
S [BRM A TR OB & 5P ] [ 345115
SE10H 5], 20034F, 14ELLF) o

O REE 41350 BB (O 1997, C340/105).

(1) In exercising the powers conferred on it, each institution

shall ensure that the principle of subsidiarity is complied

with. Tt shall also ensure compliance with the principle

of proportionality, according to which any action by the

Community shall not go beyond what is necessary to
achieve the objectives of the Treaty.

F#EHIZE8 &N HH D (CONV 850/03, Protocol on
the application of the principles of subsidiarity and
proportionality)

KREMWMESE LT WNELESEWIC B 2 &k
DXLFITEENEMEOBERD T4 E MR EN D
Shholcb ) TENBEFLNL Y, ZOIEXAH
AT LIS, FFEFEREENE Lo&LE L3820,
(WM D& R T 5589 ] & L TRROBINH A 121
72BN R IR G TH o 7z AR S L LTl &
% (constitution, Verfassung) | &%, EROIEARD: % &
Ry 5 & & bIT, LDl SRk & v ) Bk
bIAZTVD, LoT, EELRL CHEkMAEEE LT
WRTGEI O G2 EFRICHELET, %ﬁ%ﬁﬁﬁi[‘flﬂ‘@
A B 3 <20 LB AR % e R0 0 I BR A D1 5 2 Wl
[A#HE A2 BT, EUIMKRKRE L“C:—;TEE’J’I‘EW@&
EEHRE LTBY ., MEEERREZEL T [RMEE
% (ein europdischiser Superstaat) | % H$59 H @ Tl
Lhrols ONVF VAN T ) [wbwd [RH#&
PHZ ] 1CowT [ 29 A b No. 1252]. 200341655 ;
IR, TS (710). 6617 5 NI E T [RRMH# A @
B3] 9387 4+ — 7 220044 8 H5]. 20044, 26
HELY i TEU O SAREIRRE 8V 72 EIN AR R 0
BRI ] T2 R e 2145 ), 20054E, 11611
BF)o

BEH RN AR ER A — 2= [EU BELRNICHT S
EfF I 28 BRAG ) at httpy//www.euinjapan,jp/media/news/
news2007/20070723/110000/.

CIG 1/07: BE HERINZE H SRR — A X — U TU S
at http://jpn.ceceuint/union/showpage_jp_union.european_
uinon.php.

0] 2007, C306/1.

HEF R TEU BBORE] A, 20034E, 131H LT,
41EMT,

HEH sz [EUREERR] &% E)E, 20084, viH,
BTHPLT, 364HLLT : HERIw% [V AR Y54 (EU)
DOBEEE LGPl TBEE L5105 ], 20084, 198, 200K
LT, 2315,

Y AR Y GMFERED EU &4 35 & O'EU E& &893, (O
2010, C 83/01) &M, 20144 9 H IR COM 4L, (OF
2012, C 326/01) =K,

PREAMBLE : “DRAWING INSPIRATION from the
cultural, religious and humanist inheritance of Europe, from
which have developed the universal values of the inviolable
and inalienable rights of the human person, freedom,

democracy, equality and the rule of law,”



76

=

3

78

Art. 2 : The Union is founded on the values of respect for
human dignity, the rule of law and respect for human
rights, including the rights of persons belonging to minorities.
These values are common to the Member States in a society
in which pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men prevail
Art. 3-3, para. 2 : It shall combat social exclusion and
discrimination, and shall promote justice and protection,
equality between women and men, solidarity between
generations and protection of the rights of the child.

Art. 35 : In its relations with the wider world, the Union
shall uphold and promote its values and interests and
contribute to the protection of its citizens.

L v A AR T B S 40 42201248 BERSL) A7 2E B
20124, 51HELF,

Art. 61, para. 1 : The Union recognises the rights, freedoms
and principles set out in the Charter of Fundamental
Rights of 7 December 2000, as adapted at Strasbourg, on
12 December 2007, which shall have the same legal value
as the Treaties.

Art6-1, para.2 : The provisions of the Charter shall not
extend in any way the competences of the Union as
defined in the Treaties.

Art. 6-1, para. 3 : The rights, freedoms and principles in
the Charter shall be interpreted in accordance with the
general provisions in Title VII of the Charter governing
its interpretation and application and with due regard to
the explanations referred to in the Charter, that set out
the sources of those provisions.

Art. 6-2 : The Union shall accede to the European
Convention for the Protection of Human Rights and
Fundamental Freedoms. Such accession shall not affect
the Union’s competences as defined in the Treaties.

Art. 6-3 : Fundamental rights, as guaranteed by the
European Convention for the Protection of Human Rights
and Fundamental Freedoms and as they result from the
constitutional traditions common to the Member States,
shall constitute general principles of the Union’s law.

OJ 2007, C 306/02.

JER v, TS BRIE L 105 8RR 3. 2125 ¢ OF 2007,
C 303/01.

MHREAEHEROBRIC L L EC oYL R4
DA T 2 Z & 25FEFHFT (the Court of Justice)
DHVBIED B E N T D, BRI LA, FIERNE
EC @& DA O ICAK D> T2 b DTH D, 4
HIZBWTH EAPIIIERE O RIUIFIEL B v, #
WD AF RO LK P ESNEVTH S ) Lw

9 FHEE, WIS AR OFLES X OCHBH BT O
WA 0¥ B % 2 E 3 5D DO TIEAV (Opinion of the
Council Legal Service of 22 June 2007, OJ 2007, C
306/02)

Art. 5-1 : The limits of Union competences are governed
by principle of conferral. The use of Union competences
is governed by the principles of subsidiarity and
proportionality.

Art. 5-3, para. 1 : Under the principle of subsidiarity, in
areas which do not fall within its exclusive competence,
the Union shall act only if and insofar as the objectives
of the proposed action cannot be sufficiently achieved by
the Member States, either at central or at regional and
local level, but can rather, by reason of the scale or effects
of the proposed action, be better achieve at Union level.
Art. 5-3, para. 2 : The institutions of the Union shall apply
the principle of subsidiarity as laid down in the Protocol
on the application of principles of subsidiarity and
proportionality. National Parliaments shall ensure compliance
with that principle in accordance with the procedure set
out in that protocol.

Art. 5-4 : Under the principle of proportionality, the
content and form of Union action shall not exceed what
is necessary to achieve the objectives of the Treaties.
Art. 9 : In all its activities, the Union shall observe the
Principles of equality of its citizens, who shall receive
equal attention from its institutions, bodies, offices and
agencies. Every national of a Member State shall be a
citizen of the Union. Citizenship of the Union shall be
additional to and not replace national citizenship.

104 13 A oMEE, RERIELRIIFELE .
[A4e5s 2 3 [ R, OB TIRFINE#ES IS W TE
TR ER L 25, MEENZ, BHNEFELTIEZOHE
FICE LB ORDS, F72HHETIEZOKBUFIR
F L, VEBFRENHES T2l RICH LTRERY

EEEE R
R8s 3 [T ColiRIE, BEOREMEE SN
TOMEMEHT %o

445 4 3H TR L XV o BsaE, B o BaA RO
WA TTROEERDEINCEG§ 5, ]

IRT—=F- LAY (ErARER. miigdH (137).
81-82H,

See, Case 331/88 R v Minister of Agriculture, Fisheries
and Food, ex parte FEDESA (1990) ECR I -4023, (1991)
1 CMLR 507.

See, Case 8/55 Fédération Charbonnier de Belgique v
High Authority (1954-56) ECR 292.
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MGEAR)] AZER. 20054E, 210ELLT).
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(doctrine) & L T2 B EETH, 72, FHHALIR
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EMICREL L) ET200TH D, HIFITHAL LR
OEREFRBHZ R LHAO BB FER AL
L. AMEHEAREE TS [(HAD) AMEOEHE] %3
AW ZAMAFEIE L CErh, [EHo Al [HifAHED
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SHUREETRIO ] A ZER, 20014, 38E LN, HMIF#& [
ML ARG, 19964, 133E LT ).

51T, REFHICES CEREREME LR 572012,
MENGSBEATRSNAICESL GRINE, Fiigt. 40
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SERETE, AR AR OBERB X OPEEE W) HR
MR E, ERICEEREHNIAET S vy F I
DSVTHEIAL L2 TH L & ENb, AKMEE LTOA
e (Ao EERIEME (REOKM) &5 L
W MEADBER: ] FHICEZ 5T, RGN E -
TWBRGEOBRICH 200 EREEOAETH ) H A
Tha (FibEE - WEAZHE TEE GBSO ik
FRE. 20114F, 386-387H)o

HARIZBWTH, HAREEESIGMEIEZ—-AOE YD
ABI2S TAK] O WP LTRKBEE ST
BHEBRVWEVIBETH->T. ThE [AKOEN] %
WL [MEAO%R | JFELIFATY S, H145103 [ A%
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THHDTHbD, NMEDEEIFIIL2OoDZ L 25T 50
1S, B X ZANHE2MEA O N Z BIEICAE S 5
BDOTHDHIEEEHT D, H212, TDLI L#iER
AHHI % fER T 2 720 OBIE L Tl 52 L%
WRT2HDOTH2 (femk=pin [ (5 30 ] Fklk.
19954F, 4447 ¢ AR (YRR - AMERRE O PG &
] ML, 20024F, 38ELLTF) .
FTCICHAOEIWIC BT, oMM
TRAEF IO A 1R 5 A B A ME PR 0 735 T Y
BICEBLENTETCW S, LRI LZENTVWD (B
e [RETRE FERE: ] [REEFROFHER (SE
WO I, AZEM. 19854 (19524E#Ih) . 178 HLLF. 193H
LIF, 211H).

HEw ez [EIBERAE] G, 20064E, 208 TILLT + 4]
MabER DEEZREIC B 2 REFH] RIS 4
7], 20024F, 29H LT,

S TEU OSEAMERRE & A0 | [E5HiRk116% 3 -
45] 20094, 656 LT,

Schweitzer, a. a. O., S. 217f. ; Betten & Grief, op. cit., pp.
64ff. 5 JIERFITE [N G & A v #&d] TERRtaIcs
F 20 & BA ] AR AR, 19954E, 180
FLUT 5 vgl BVerfGE37, 271, 1974.

FIEEE— TECEOEMNEIC T § 281 (3) ] NEEH=E
No. 2661, 20024F, 121H ; see, Case 29/69 Erich Stauder
v City of Ulm-Sozialamt [1969] ECR419 (para. 7).
Betten/Grief, 0p. cit, p. 59 : IR FiiBr—27v 7
EC# 95H = FT7—F- L4 ¥ (ERWEER #iEHE,
795 ; see, Case 4/73 Nold v Commission [1974] ECR
491.

W AMEZA ORI SCTIE RONFEE S [BUG e, A,
AR EOLRIZ OV CHLbEO#EEZ A LTH ). [
RAMEESHITBRDHEF OV O IZD W TOERT
FERDOT=DIRA O EE L 5] LR TW2,

See, Case 36/75 Rutili v Minisuter of the Interior [1975]
ECR 1219.

See, OJ 1977, C 103/1.

Betten/Grief, op. cit, p. 60 ; see, Cased44/79 Hauer v
Land Rheinland-Pfalz [1979] ECR 3727).

W. Cains, Introduction to European Union Law, 1997, p.
78 ; see, Case 260/89 [1991], ECR, I -2925, 2963-64.
I EURBBHRAHBICE L TRADFEE RS A X
B E 2T SEo N BIETHh s 2 L 2 IR
AEETm Iz 81 FHHFT ORI, EHE LD
B FLHEMNPZA ZMBICOALTIEELLELT 7
FANY —MERBEWICIH L 720 #5RE LT BHPTE
WHIC B 722 5O R EE R C 2 e LTk
REIRTHTL, ZHEORHIERIEZ AR E L7z,
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PEFRA TN S RO APHRAE SN, KMETIEIMAICE >
TeBBRBRED T TANY —REICH L0005 bl
7o (MR, Mg —A7 v 27 ECHE 2HUT
Betten/Grief, op. cit, p. 63 ; see, Case C-404/92P X v
Commission [1994] ECR 1 -4737).

WK A e Gk i85 (BT B X K BAETH S HE S NS
HEFI)

B $XRTOFR. TOREN. RIEAN, HHK%
CHEEOUEL Z U HHENEAHT 5.

M2 ZOMMOITHITH L Tid, SISO &, 2o,
E o4, A3koged L ZEORFNHEMO7zD,
MRS L CIIRIEO ko720, D L il
WDz, MO F ORI T O H HOPRED 720 |
FHECBVWTLELDDOEBREEVD R AOKMIC X
2FHbdhoTCidmsdhvy (MERHG (2014 2%
Hytk] =44, 20094, 78 H ; see, Case C-62/90 Commission
v. Germany [1994] ECRI-2575 23£ii) o

Art. 3-6 : The Union shall pursue its objectives by
appropriate means commensurate with the competences
which are conferred upon it in treaties.

Art. 4-1 : In accordance with Article 5, competences not
conferred upon the Union in the Treaties remain with
the Member States.

[l EHF LTI &2 5% % (PROTOCOL (No 2) ON
THE APPLICATION OF THE PRINCIPLES OF
SUBSIDIARITY AND PROPORTIONALITY, OJ 2010,
C83/206) .
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et E R (1) ] [R5 & BBLAS60% 6 7). 20124F,
S50HLELT) S

DM, THIV RG] L ixd 2 AR ICER S A

HWIREE BT 2T EHGECH 2 (ZH MR (7
7 v N3 A4 ZAPHIERIL) 20014F, 1828 E. Ellis (ed.),
op. cit, p. 84.) o

HEHE W% [EU &8 - EUBRESRN I A v 5 =)L 89
Ml EU /9% 5 & & flisethae s (7)) 5 & BIBLE
60% 9 5], 20124F, 22E{LLF : sPPEEEET THRN 50
JEH ] [E 2B R IEIT L 454877 ] 20104, 223
FLUF RS T B RRE ~ o mbe R ME R o 2538 & Motk
JEHD ] [0t 9 - 105 ], 20144F, 658 EHLLT





